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XpaHEHHE, BOCIIPOU3BOJICTBO OOBEKTOB KHUBOTHOT'O MUPA B COOTBETCTBUU C POCCHICKUM 3aKO-
HOJATETILCTBOM, a TaK)Ke C 3aKOHO/IATENILCTBOM CyObekToB Poccuiickoit deneparuu [5].

Ha ocHoBaHHMHU BBIIIEU3I0KEHHOI0 HEOOXOAMMO OTMETHTH, YTO OOS3aHHOCTBIO COOT-
BETCTBYIOIIMX OPraHOB HCIOJIHUTEIHHON BiacTu cyOnekToB Poccuiickoit denepanuu sBiis-
eTcsi 003aHHOCTH 10 CO3JaHUI0 HEOOXOAMMBIX YCIOBUHN JJII COXpPAaHEHHUs, BOCIIPOU3BOICTBA
HAXOMSIIUXCS MO/ YTPO30H HCYE3HOBEHHS, PEIKUX OOBEKTOB >KUBOTHOTO Mupa. OIHUM H3
MyTEWd WCIOJHEHHS YKA3aHHBIX MOJHOMOYMH SIBISETCS CO3JAHWE W OpraHu3alusl MUTOMHU-
KOB, CIIELIUATIM3UPOBAHHBIX 300M1APKOB.

Jnst Toro 4To0Bl AMKKE )KUBOTHBIC, MPUHAIJICKAIINE K 3aHECECHHBIM B KpacHy10 KHUTY
Poccuiickoit denepanuu BuaaM, B UCKIIOUUTEIBHBIX CIy4YasX MOTJM CTAHOBUTHCS YACTHIO
JIeJI0BOr0 000poTa, HEOOXOIMMO HATMYUE BBIJABAEMOI0 CIHCIIHAIBHO YIIOTHOMOYEHHBIM T'OC-
YAApCTBEHHBIM OPTaHOM I10 OXpaHE OKPY’KAIOIIeH MPUPOAHON cpeabl pa3penieHus. Boimyck
YKa3aHHBIX KUBOTHBIX B €CTECTBEHHYIO Cpely OOMTaHMs, a TAKXKE UX COJEP’KaHHE B HEBOJIE
TaK)Ke JIOMYCKAITCs B UCKITIOUUTEIbHBIX CIy4asx, onpeaeneHubix [lpaButenscteom PO.
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B cmamve uccnedyemces cneyugpuxa u nopsaoox pazoena Cynpynceckoco UMyujecmed, aHaiu3u-
PYIOMCA HAYyuHble MOYKY 3PeHUsl U CyOeOHAs NPpaKmuKa no ucciedyemol npooiemamuxe, opmynu-
PYIOMCS KOHKpemmubvle 8b1800bl.

Kurouesvie cnosa: pacmopacenue bpaka, pazoen umywecmed; 3aKOHHbIU PetCUM UMYWecmed
CYnpy208; 002080PHLIL PEXCUM UMYWECmEa Cynpy208; npaso oduell coBMeCcmuol cob6Cm8eHHOCHU;

npaso obwetl 001e60t COOCMBEHHOCMU, NPABO PA30ENbHOU COOCMBEHHOCMU.

[Ipu paccmotpenuun cymamu PO gen mo cmopam o pacTtopkeHuu Opaka HauOomee
CJIOKHBIE BOIPOCHI BOSHHUKAIOT HE IO MOBOAY BO3MOXXKHOCTH WJIM HEBO3MOXKHOCTH COXpPaHE-
HUSL CEMbHU, KOTOpas K JaHHOMY MOMEHTY, KaK MpaBHIO, (PAaKTUUYECKH YXKE pacrajach, a 1Mo
MOBOJy pa3jiesia UMYIECTBA, HAXKUTOTO CYNIpyraMu Bo BpeMs Opaka. DTOT BOIPOC MOJJIEKUT
> CylieOHOMY pa3dUpaTeNbCTBY B COOTBETCTBUH C 1. 2 CT. 24, B KOTO-
' POM 3aKpEIJIEHO, YTO B Clly4ae OTCYTCTBMS COIJIAILIEHUS MEXKITY
Cympyramu cyja o0si3aH 10 TpeOOBaHUIO CYNPYToB (OHOTO U3 HUX)
MIPOM3BECTH Pa3Aesl UMYLIECTBA, HAXOMASIIErocs B UX COBMECTHOM
coOctBeHHocTU. [Ipn 3TOM ecim pas3men UMyIIEcTBa 3aTparuBaeT
UHTEPEChl TPEThUX JIUL, TO CyJ BIPABE BbIACIUTH TPeOOBaHUS O
paszene uMyIllecTBa B OTHAelIbHOe mpousBoiacTBO (1.3 cT.24 CK
P®). VkazanHoe mpaBomMouue CyJ MOKET pealu3oBaThb B TaKuX,
HampuMep, CiIydasx, KOr/ia pacTOpKeHHE aHHOro Opaka 3aTparu-
BaeT MHTEPECHI KPECThSIHCKOTO ((hepMEpCKOro) X03sCcTBa, YWICHAMHU
KOTOPOTO SIBISIOTCS CYNPYTH, WU MPEACTOUT OCYIIECTBUTh pa3e
YKWJIOTO MTOMEIIEHHUS, B KOTOPOM KPOME CYIPYIrOB MPOKUBAIOT APYTUE YIEHBI UX CEMBU U 110
KOTOPOMY COOCTBEHHHMKAM IPEJCTOUT €l BhIIIAYNBaTh OAHKOBCKUI KpeauT, U T. A. B cuiy
CJI0KHOCTU OJIHOBPEMEHHOI'O PAaCCMOTPEHHUS U pa3pelieHUs TaKUX CIIOPOB, CYJl MOXKET pas3-
JIENIUTH MPOU3BOJICTBO MO HUM B OTJENbHBIE CyAe0HbIC MPOIETYPhI, YTO MO3BOIUT Ooee -
(EeKTUBHO OCYIECTBUTH MOJTOTOBKY JeJia K CyZeOHOMY 3aceJaHHIO U ero pa30upaTesIbCTBO B
CyJle C HEMOCPEACTBEHHBIM y4YaCTUEM TPEThUX JIUI, HA HHTEPECHl KOTOPHIX MOKET MOBIUAThH
pelIeHre 0 pacTOpKeHUu Opaxa.

[Topsimok ocyiiecTBICHHs pa3/ena CyNnpyKeCKOro UMyIEcTBa 3aBUCUT OT TOTO, KaKoi
peXuM JIEUCTBYET B OTHOILIEHUU 3TOr0 MMYIECTBA — 3aKOHHBIN (TI1. 7, cT. 33 CK P®) win
JIOTOBOPHBIN, TO €CTh YCTAHOBJICHHBIN 3aKIIIOUEHHBIM CYIIpyraMu OpadyHbIM A0roBOpoM (Ti. 8
CK P®). B Hacrosiiee Bpemsi B IOIABIISIONIEM OOJIBIIMHCTBE CIy4aeB UMYIIECTBO, IPHOOpe-
TaeMO€ CyIpyramH, MoArnaaaeT noj AeHCTBUE UMEHHO 3aKOHHOTO peXHMa, B COOTBETCTBUU C
KOTOPBIM BCE MMYIIECTBO, IPHOOPETEHHOE CYNPyraMu BO BpeMs Opaka, sIBJISIeTCS UX 0OwIei
COBMECTHON COOCTBEHHOCTBHIO, TaK KaK 3aKII0YEHHE OpauyHbIX JOTOBOPOB MOKAa HE MOIYYUIIO
B Poccum nocratouyHo mmpokoro pacmnpoctpaneHus. OCHOBHBIE MOJIOKEHUS 00 ol1ei cy-
MPY>KECKON COOCTBEHHOCTH IMEpBOHAYaIbHO ObUTH 3akperuieHbl B cT. 256 'K P «OO6mas
COOCTBEHHOCTB CYTIPYT'OB», U TOJBKO 3aT€M OHM OBLIM PaCIIMPEHBl U KOHKPETU3UPOBAHBI B
1. 7 CK PO.

3aKOHHBI PEKUM HMMYIIECTBA O3HAYAET, YTO Yy CYNPYrOB BO3HUKAET MpPaBO 0OIIeiH
COBMECTHON COOCTBEHHOCTH Ha BCE MMYIIECTBO, NMpuodperaemMoe umMu B Opake (m. 1 cT. 34
CK P®). Caenyer OTMETUTh, YTO PEXHUM OOIIEH COBMECTHOH COOCTBEHHOCTH CYNpPYIOB Ha
Ha)XUTOE MU MMYIIECTBO NpeaycmarpuBaiics Koaexcom o O6pake u cembe PCOCP 1969 r.
OH 0bU1 cOoXpaHeH (¢ BBEACHUEM KaK aJlbTEpPHATHBBI ToroBopHoro pexxuma) u CK PO, xoro-
PBIi 3HAUUTENBHO PACIIMPUII NIEPEUEHb UMYILECTBA, KOTOPOE MOKET MPHUHAJJIEKATh CYNpy-
raM Ha IpaBe YacTHOM coOcTBeHHOCTH. K TaKOMy MMYIIIECTBY OTHOCHUTCS JII000€ IBHKUMOE H
HEJBM)XKMMOE UMYIIECTBO, HE U3BSITOE U3 TPaKJaHCKOTO 000pOTa, a TaKKe pa3InyHbIE UMY-
uiecTBeHHbIe TpaBa (cT. 1. 128, 129 u 213 'K PD).

[IpaBo oOmIel COBMECTHOW COOCTBEHHOCTH BO3HHKAET HAa BCE JIOXO[IbI, TIOJyYCHHBIC
Ka)KJIbIM U3 CYIIPYIOB B PE3yJbTaTe €ro TPYAOBOU, NPEAIIPUHUMATEIBCKON WIM TBOPYECKOU
NEeSITeNIbHOCTH, a TaKKe NEHCHH, TOCOOUs U MHbIE IEHE)KHbIE BBIIUIAThI, HE UMEIOIINE CIIELU-
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QJIBHOTO TIETIEBOT0 Ha3HaYeHHA. TakuM 00pa3oM, Jr00bIe IeHEKHbBIE CPeICTBA, IpeIHa3HaYa-
IOIIUECS BHITUIATE OJHOMY U3 CYNPYTOB, B CHIIy MPSIMOTO yKa3aHUs 3aKOHA MOCTYMaloT B 00-
IIyI0 COBMECTHYIO COOCTBEHHOCTh O0OHX CYIpPYTOB, HE3aBUCUMO OT pa3Mepa M COOTHOUICHHUS
JIOXOJ0B, TMOJTYYaeMbIX KaXIbIM U3 HUX.

3aKOHHBIN PEKUM PaclpOCTpPaHSET CBOE JIEHCTBUE HE TOJBKO Ha IOJydyaeMble CYIpYy-
ramu J0XOJbl, HO U Ha mpuoOperaeMbie MH Belu. B cootBeTcTBuu ¢ 1. 2 cT. 34 CK PO 006-
MM UMYIIECTBOM CYIIPYTOB SIBJISIFOTCS] TPHOOPETEHHBIC 32 CYET OOIIUX JOXOOB IBMKHMBIC
WIM HEJBIKUMBIC BEIllM, a TAaK)KEe aKLWH, [IEeHHble Oymaru, mau, BKJIaJbl, IOJHU B KamuTaie,
BHECCHHBIC B KPEIUTHBIC YUPEKACHUS WM MHBIE KOMMEPUECKHE OpraHu3alluu, U J1000¢e Apy-
roe HAKUTOE CynpyraMmu B nepuoj Opaka uMmyniectBo. B Hacrosiiee BpeMs B COOCTBEHHOCTH
TpaXIaH MOTYT HaXOAWTHCS TMPEANPHUSATHS, CPEIACTBA MACCOBON HH(OpPMAIUH, 3TaHUS, CO-
Opy>KeHus, J1I000e MMYIIECTBO MPOU3BOJACTBEHHO-TEXHUYECKOTO, TOTPEOUTEIHCKOTO, COIIH-
aJIbHOTO WM KYyJIBTYpPHOTO Ha3HA4Y€HHUs, a TAaKXKE 3eMEJIbHbIE YUaCTKU U JH0ObIE TPAHCIIOPT-
HBIE CPEJICTBA, U €CIU JI000e 13 Ha3BaHHBIX BUJIOB MMYIIECTBA ObLIO MPUOOPETEHO B Opake,
HE3aBUCHMO OT TOTO, Ha UMS KOTO U3 CYNpPYTrOB OHO OBLIO MPHOOPETEHO MM KEM U3 CyIpy-
roB OBLIM BHECEHBI B OAHK WJIM WHYIO KPEIUTHYIO OPTaHH3aIUI0 JIEHEKHBIE CPEACTBA, 3TO
UMYILECTBO MOCTYIAET B OOIIYI0 COBMECTHYIO COOCTBEHHOCTH CYIIPYTOB.

DTO O3HAYaEeT, UTO €CIIH, MPEAMOI0KHUM, TPUOOPETEHHBIE BO BpeMs Opaka KBapTHpa, aB-
TOMOOWITB, TAPAK M 3eMEJIbHBIN YYaCTOK OBUTH 3apETUCTPUPOBAHEI HA MY>Ka, HA YbH JIOXOIBI OT
OCYIIIECTBIICHUS TIPEANPUHUMATEIBCKON AEeSITeIbHOCTH U ObLTH KYIUIEHBI HA3BaHHBIE OOBEKTHI,
OHU HaxogsiTcs B OOIIEl COBMECTHOW COOCTBEHHOCTH M €r0 KEHbI, 1aXKE €CJIM OHA HUKAaKUX
JIOXOJIOB BOOOIIIE HE UMEET, TaK Kak B cooTBeTcTBUH C M. 3 cT. 34 CK P® mpaBo Ha olmiee
UMYIIECTBO CYIPYroB MPUHAUIEKUT TaKXKe CYNpPYTy, KOTOpPBI B MEepHO Opaka OCYIIECTBIISI
BEJICHUE JIOMAIIIHETO XO35IICTBA, YXOJ 3a I€TbMHU WJIH 0 IPYTUM YBAXKUTEIbHBIM IPUUMHAM HE
UMEJl CaMOCTOSTENILHOrO J0XoAa. JlaHHOE MOJIoKEHHE 3aKOHAa MMEET CBOEH Lieibio obecriede-
HUE OXpaHbl UMYILIECTBEHHBIX MPAB M 3aKOHHBIX MHTEPECOB TOTO U3 CYyNPYroB, KOTOPBIN IO
YBaKUTEILHOW MPUYUHE (Yallle BCETO 3TO YXOJI 3a AEThbMU WIIM UHBIMU OJM3KUMU POJICTBEHHH-
KaMH) ObUI JIMIIEH BO3MOXHOCTHU TPYJOYCTPOMCTBA WM OCYIIECTBICHUS MPEIIPUHUMATEb-
CKOM, KOMMEPUYECKOM, TBOPUECKON NEATETHHOCTH, B CBS3H C Y€M HE MMeJ COOCTBEHHBIX JI0XO-
noB. Kak npaBuio, B Takoil CUTyalMM OKa3bIBAIOTCS KEHBI, HO 3aKOH HE MCKIIFOYAET BO3MOXK-
HOCTU BEJCHMSI JOMAIITHETO XO35MUCTBA U yXO0/a 32 IeTbMU U My>eM. [10CKoIbKy BaskHEUITUM
MIPUHLIAIIOM CEMEHHOr0 MpaBa SBISIETCS NMPUHLUI PABEHCTBA MPaB MY>KUMHBI U JKEHIIMHBI,
MYX TaKXe UMeeT MPaBo OOIIEeH COBMECTHOM COOCTBEHHOCTH Ha BCE JIOXO/IbI, MOTYYaeMbI€ €TO
CYTIpYTOH, U Ha BCE UMYIIECTBO, MPUOOPETEHHOE B Opake Ha 3TH JTOXO/IbI.

MHOTOUYHCICHHBIE BOMIPOCKHI, BO3HUKAIOIIUE MPU PealU3aliy CYIpyramMu mpasa oomei
COBMECTHON COOCTBEHHOCTH Ha MPUOOPETEHHOE UMU HMYIIECTBO, aHAIU3UPYIOTCS U pa3bsc-
HAI0TCA B octaHoBiieHnu [Inenyma Bepxosaoro Cyna P® «O npuMeHeHnn cyaaMu 3aKOHO-
JATEIBCTBA MIPH PACCMOTPEHUH JIEJ O PacTOpKeHUH Opakay. B m. 15 maHHOTO MOCTaHOBICHUS
3aKpeIUICHO, YTO «OOIIel COBMECTHOW COOCTBEHHOCTBIO CYNpPYTOB, IMOJUIEXkKAILEH pazieny,
SBJISICTCS JTI000€ MMYIIECTBO, KOTOpPoe B cuiy CT. cT. 128, 129 u 213 'K P® moxer ObITh
00BEKTOM COOCTBEHHOCTH I'pakJlaH, HE3aBUCUMO OT TOTO, Ha UMsI KOTO U3 CYIPYTOB OHO ObI-
JI0 IPUOOPETEHO WM ObUTM BHECEHBI ICHEXKHBIE CPEACTBA, €CIM OpAaYHbIM JOTOBOPOM MEKIY
HUMU HE YCTAHOBJIEH MHOW PEXHUM HSTOTO HUMYIIECTBa». JlaHHOE TMOJO0KEHHUE MOMJICHKUT
HEYKOCHUTEIbHOMY HCIIOJIHEHUIO CyJaMH, pacCMATPUBAKOLIMMU JEJa [0 UCKAM O pasleie
CYNpY’KECKOr0 UMYILIECTBA.

Oco0oro BHUMaHMsI 3aCIy)KUBACT BOMPOC O TOM, TIOCTYIIAET JIM B OOIIYI0 COOCTBEHHOCTH
UMYIIECTBO, TPHOOPETEHHOE OJJTHUM U3 CYNPYTOB B Mepro]] Opaka, HO Ha JTMYHBIE CPE/ICTBA, T10-
CKOJIbKY COOTBETCTBYIOIIME CHOPHI JOBOJHHO IIMPOKO PACHpPOCTPAHEHBI B CyA€OHOM MpaKTHKeE.
[Tonaraem, 4yTo Takoe UMYIIECTBO CTAHOBHUTCS JTMYHON COOCTBEHHOCTBHIO CYIpyTa, Ha YbU CPEI-
CTBa OHO ObLTO MPHOOpeTeHo. JlaHHbIi BBIBOJ 3aKkperuieH B 1. 15 mocranosnenus [Inenyma Bep-
xoBHOro Cyna P® ot 5 HostOpst 1998 1. Ne 15, u cneqyer cornlacuThbesi C aBTOPaMH, YTBEPKIato-

Bectauk MockoBckoro yausepcutera m. C.1O. Butte. Cepus 2: FOpunuueckrue nayku 2017°2(11) 33



I'PAK/TAHCKOE, IIPE/IIIPHHUMATEJ/IbCKOE H /IO OBOPHOE IIPABO

UIMMH, YTO CyZbl NPaBUJIbHO MPU3HAIOT COOCTBEHHMKAMHU HMMYILECTBAa TEX CYNpPYroB, HAa YbH
JMYHBIE CpeicTBa ObLTa MPHOOpETEeHa COOTBETCTBYIONIAS HEABUKUMOCTS [2].

He sBnstorcs o61melt coOOCTBEHHOCThIO TaKkKe JIMYHBIE BELU KaXKIOr0 U3 CYNPYTroB, K
KOTOPBIM OTHOCSITCSI BEIM WHIUBUAYaJIbHOTO HAa3HAUYEeHUS — OOYBb, OJIEXKAA, YKpAIICHHUS,
BEIY, MCIIOJIb3YyEMblE B MPO(ECCUOHATIBLHOW JESATENbHOCTH, CIOPTUBHBIM HMHBEHTaph WU
criopTuBHas ¢opMa Kaxxaoro u3 cynpyroB. Ho u cpenu TUYHBIX Belled My>Ka U JKEHbI UMe-
I0TCA NPEAMETHI, KOTOPbIE MPU3HAIOTCSA UX OOIIE COBMECTHOM COOCTBEHHOCTBIO, €CIM OHU
ObUTH TTPHOOpETEHBI BO BpeMsi Opaka Ha oOIIHe CyNnpyKeCKHe JOXObl — 3TO JIParolieHHOCTH
U WHBbIE TpeaMeThl pockolu. K 1paroneHHOCTM OTHOCATCS IparolieHHbIe KAMHU U IOBEIUP-
HBIE U3JIEHS C X HCIOIb30BAHUEM, a TaKKe M3ENUs U3 AParoleHHbIX METaIOB — 30J10Ta,
cepeOpa, TUTATUHEI | Jp.

[lepeuns Bemiel, KOTOpbIE MOTYT cuuTaTbca npeameramu pockomu, B CK PO He co-
NEPIKUTCS], TOCKOJIbKY JAHHOE MOHSATHE HOCHUT SIPKO BBIPAXKEHHBIN OLICHOUHBIN XapakTep, U
pelIeHre BOIpoca 0 TOM, OTHOCUTCS JIM K MPEeAMETaM POCKOIIU TO WU WHOE UMYIIECTBO OJ-
HOT'O U3 CYNpPYTroB, 3aBUCUT OT YPOBHS KM3HHU U pPa3MEpPOB JJOXOJI0B KaKJJ0M KOHKPETHOH ce-
MbU. B ompeneneHHbIX ciiydasx K MpeaMeTaM POCKOIIN MOXKHO OTHECTH W BEIU, HE SIBISIO-
LIMECs IParoleHHOCTAMU. DTO, HApPUMEp, BEPXHS OJXKa U3 JOPOTOCTOSIINX MEXOB, JU-
3aifHepCKUeE TUIaThs U KOCTIOMBI, 00YBb, CYMKH HJIM MHBIE aKCECCYaphl, N3TOTOBJICHHBIE BCE-
MHUPHO M3BECTHBIMU INPOU3BOJAUTEISIMH, CTOUMOCTb KOTOPBIX MOKET 3HAYUTENIbHO IPEBBI-
IaTh YPOBEHb JOXOJ0B IaHHOW CyNpy KEeCKOM Mmapsbl.

[lepeuenp npeaMeTOB, OTHOCAIIMXCS K JIMYHOM COOCTBEHHOCTH KaXKIOTO U3 CYNpPYTOB,
JIOTIOJIHEH yKa3aHWEM Ha CyMMbl MaTEpHUaIbHOW MOMOIIY WA CyMMBI, BbITNIAYMBAEMbIE OJI-
HOMY M3 CYIpPYIOB B BO3MEILIEHUE BpeJa, IPUUMHEHHOTO EMY B CBSI3U C OBPEXKACHUEM 3710-
POBBSI, YBEUBEM, YTPATON TPYAOCHOCOOHOCTH, a TAaK)K€ M MHBIE BBIIIATHI, UMEIOUINE CTPOTO
1eneBoy xapakrep. Takol BeIBOJ cienyeT u3 coaepskanus 1. 2 cT. 34 CK PO, a B . 3 cT. 36
CK PO yxkazaH emie 0AMH BU JIUYHOW COOCTBEHHOCTH Ka)XIOTO U3 CYNPYTOB: UCKIIOUYUTEINb-
HbIE MpaBa HAa pPe3yJbTaT MHTEIUICKTYaJbHON NESITEeIbHOCTH, CO3JAaHHBIA OJAHUM U3 HUX. B
KauecTBE TAaKOro pe3yJibTaTa MOTYT BBICTYINATh JIIOOble OOBEKTHI MpaBa MHTEJUIEKTYyalbHOU
COOCTBEHHOCTH, OXpaHsEeMbIe JCHCTBYIOIIUM 3aKOHOAATEILCTBOM, TEpPEUYEHb KOTOPBIX 3a-
kperieH B cT. 1225 T'K P®: npousBeneHus Hayku, JUTEpaTypbl U UCKYCCTBa, U300pETCHUS,
MOJIE3HBIE MOJETH W MPOMBIIUIEHHBIE 00pa3isl U Ap. [IpaBo Ha 00BEKT, CO3MaHHBINA B pe-
3yJbTaTe TBOPUECKON, HHTEIJIEKTYaJIbHOU I€ATEeIbHOCTH OJTHOTO U3 CYIPYToOB, MPUHAICKUT
3TOMY CyNpYyry W HE BXOJIUT B COCTaB OOIIEH COBMECTHOW CYINpPYXECKOH COOCTBEHHOCTH.
Jannoe nonoxxenne CK P® Gaszupyercss Ha OCHOBaX MPaBOBOTO PETyJIMPOBAHUS OTHOIICHUN
B c(hepe TBOpUECKOI eATeNbHOCTH 1 Ha nooxkeHusx [ 'K PO o npu3zHaHuu U 0XpaHe UCKITIO-
YUTENbHBIX TPaB HA PE3YJIbTaThl TAKOUN JEATEIBHOCTH.

[Ipu3HaBast UCKIIOYUTENBHOE IPABO HA JOCTUTHYTHINA TBOPUYECKUIN PE3ysIbTaT TOJIBKO 3a
€ro co3/areseM, TO €CTh 3a aBTOPOM, TPakIaHCKOE M CEMEMHOE 3aKOHOIaTEIbCTBO OTHOCHUT K
o01iell COBMECTHOM COOCTBEHHOCTH BCE JOXO[bI, MOJYUYEHHbIE OT HMCIIOJIB30BAaHMS JaHHOTO
pe3yabpTaTta B rpaxkaanckoM odopote. B coorBeTcTBuM co cT. 256 'K P®, noxossl, momydeH-
HBIE OT MCMOJb30BaHUs Pe3yJbTaTa UHTEIIEKTYaIbHON NeATEeIbHOCTH, JOCTUTHYTOTO OJHUM
U3 CYNPYTOB, SBIAIOTCS COBMECTHONW COOCTBEHHOCTBIO CYNPYTOB, €CIM OpayHbIM JOTOBOPOM
MEXJy HUMHU HE yCTaHOBJIICHO MHOe (a03. 4 m. 2 ct. 256 'K PO, BBenenusiii OeaepanbHbIM
3akoHOM OT 18.12.2006 1. Ne 231-D3).

Ha mpakTike JOBOJBHO MIMPOKO PACHPOCTPAHEHBI CHTYAIH, KOTa OpaK pacTopraroT
CYNpyTru, KOTOpble Ha MPOTSHKEHUH OoJiee WM MEHEe AJIUTENbHOTO BPEMEHH MPOKUBAIOT
pa3aenbHO U He BeayT obmiero xossiicTa. [Ipu pactopkeHnn Opaka Mex1y HUMU HEU30€KHO
BO3HHMKAET BOIPOC O TOM, KaKOH MPABOBOM PEXUM OyJIeT IEHCTBOBATh B OTHOIICHUH MUMYIIIES-
CTBa, MPHOOPETEHHOT0 CYNpPyraMu IMOocje TOro, Kak OHM CTajH MPOKUBaTh pasaenbHo. [lo-
CKOJIbKY B cooTBeTcTBHH cO CT. 31 CK P® cympyru cBoGoanbl B BeIOOpe mpodeccuu, poaa
3aHATUH M MECTa JKUTENbCTBA, Pa3/ieIbHOE NPOKMBAHHE OTHIONb HE BCErJa O3HAa4aeT Ipe-
KpalieHust OpayHbIX OTHOUICHHM, KOTOPbIE CYNIPYTH MOTYT MOAJEPKUBATh U HA PACCTOSHUU.
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[Ipennonoxum, xeHa OocTaeTcsi JOMa, OCYILECTBISAS YXOJ 3a JAETbMHU, a MYXK IEpPEe3kKaeT B
JIpyroi ropoJl Uiu Jake rocyqapcTBO. MOXHO JIM B JAaHHOM CIy4yae CUMTATh JTUYHON COO-
CTBEHHOCTBHIO MMYIIECTBO, IPUOOPETEHHOE KAKbIM U3 HUX, WM OHO MO-NPEKHEMY CUUTAET-
cst 001IIei COBMECTHOM CympyKecKoi coOOCTBEHHOCThIO? Perienne 3Toro Bomnpoca, UMEIOLIEro
BaXHOE MPAKTUYECKOE 3HaueHHe, pernameHtupyercs 1. 4 ct. 38 CK P®, B cooTBeTcTBUH C
KOTOPBIM CyJ MOET HMPHU3HATh MUMYLIECTBO, HA)KUTOE KAXKIBIM M3 CyNPYroB B MEPHOJ UX
pa3aenbHOTrO MPOXKUBAHUS, COOCTBEHHOCTBIO KaXK/I0TO M3 HUX, €CIIM OYyAET yCTaHOBIIEHO Tpe-
KpAIlleHUE UX CEMEWHBIN OTHOLLICHUM.

i mpuMeHeHHs TaHHOH HOPMBI, TAKUM 00pa3oM, CyJl JOJDKEH YCTaHOBUTH CIIEAYIO-
e o0CTOATENbCTBA: 1) pa3aenbHOE MPOKUBAHKUE CYTIPYTOB U CBSI3aHHOE C HUM pa3/IebHOE
MOJIyYEHHUE JJOXOJI0B U OCYILIECTBICHHUE PACXOA0B KaXIbIM U3 HUX; 2) IPUOOpETECHUE ABHKU-
MOTO WJIM HEJBUKMMOI'O UMYIIECTBA HAa JUYHBIE CPEICTBA B MEPUOJ Pa3eIbHOrO MPOXKHUBA-
Hus. Takoil BBIBOJ CIIEyeT U3 pa3bsCHEHUH, COAEpKAIIMXCSA B MOCTaHOBieHUU [lnenyma
BepxoBHoro Cyna P® ot 5 Hos6pst 1998 1. Ne 5: «Ecnu nocie ¢pakTHuecKoro npexpameHus
CEMEIHBIX OTHOILIEHUN M BEACHUS OOILIEro Xo3siiicTBa CyHmpyrd COBMECTHO HMMYIIECTBO HE
npuoOpertan, ¢yl B cooTBEeTCTBUU € II. 4 ¢T. 38 CK PD mMoxeT npou3BecTH pasjeln JUIlb Ta-
KOI'0 UMYILIECTBA, KOTOPOE SIBJSIIOCH UX COBMECTHOW COOCTBEHHOCTHIO KO BPEMEHHU IpEKpa-
IICHUS BEJICHUS 0011Iero Xo3sicTBay (1. 16).

Hemano ciio)xHOCTeH B CyneOHOW TPAKTHKE BO3HHKAET M B CBSI3H C IPUMEHECHUEM
cT. 37 CK P®, B COOTBETCTBUU C KOTOPOU CyJ MOXKET MPHU3HATH UMYILECTBO, PUHAAJIEKA-
ee OJHOMY M3 CYNpYyTroB, OOIIel COBMECTHONH COOCTBEHHOCTBIO, €CIT Oy/IeT YCTaHOBIJICHO,
YTO B MepuoJ Opaka 3a cueT 00Iero UMyIIECTBa CYNPyroB WK UMYIIECTBA KaXKJIOTO U3 CY-
IpyroB JuOO Tpyda OJHOIO W3 CYNpPYroB ObUIM IMPOU3BEJEHBI BIOKEHUS, 3HAUUTEIIbHO YBE-
JUYMBAIOIIAE CTOMMOCTh JAaHHOTO UMYIIECTBa. B kauecTBe Takoro poaa AEMCTBUIN 3aKOHO1a-
TEJIb HA3bIBACT KalMTAJIBHBIA PEMOHT, PEKOHCTPYKIIHIO, MepeoOopyIoBaHuEe U JAPYTHE II0-
NOOHBIE MEPONPUATHUS, B PE3YIbTaTe KOTOPBIX PHIHOYHAS CTOUMOCTH TOTO MIIU MHOTO 0OBEK-
Ta, IPUHAJICKALIETO OJTHOMY M3 CYIPYyTroB, ObLIa CYIIECTBEHHO yBEIUYCHA.

Jnst mpuHSTHS pellleHusl O MPU3HAHUM IpaBa 0OIIell cOOCTBEHHOCTH Ha MMYILIECTBO,
KOTOpOE paHee MPUHAIEKATIO0 OJJHOMY U3 CYNPYTrOB, HEOOXOIUMO OIPEICIUTh COOTHOLIICHHUE
CTOMMOCTH 3TOT0 UMYIIECTBA O BHECEHMS B HETO U3MEHEHMI U yIy4YlIEHUH 3a CUET JEHEeX-
HBIX CPEJCTB WIM TPYIOBBIX YCWIHN APYTrOro Cynpyra u Iocjie Takux aevcrsuil. Eciau crou-
MOCTb CIIOPHOTO OOBEKTa MOBBICHIIACH CYIIECTBEHHO, 3TO JIa€T OCHOBAHUSI PacHpOCTPAHUTh
Ha HEro MnpaBo o0111el COBMECTHON COOCTBEHHOCTH 000MX CYIIPYTOB.

Wuorna B cye0HOM pacCMOTPEHHMH U pa3pelieHHH Jesla O PacTOp)KEHUHU Opaka U pas-
Jiefia UMYIIECTBA CYIIPYroB BCTAET BOIPOC O pasjiesie He TOJBKO OOINEro MMyIIEcTBa, HaXKu-
TOTO CymnpyramMu B Opake, HO M UX OOIIMX 00s3aTENIbCTB MEpPel TPETHhUMHU JIMIIAMH, YTO 00Y-
CJIOBJICHO O€CTIPEreICHTHO IIMPOKUM PaclpoCTpaHEHHEM B MOCIIEIHUE TOIbI PA3HOOOPA3HBIX
0aHKOBCKHUX KPEIUTOB.

B cootBerctBuu co ct. 10 CK P® npaBa u 00s13aHHOCTH CyTPYTOB BO3HUKAIOT CO JIHS TOC-
YAapCTBEHHOM perucTpaiuu 3akimodeHus Opaka B opranax 3AI'C. Mcxons u3 cr. 308 'K PO,
00513aTeNCTBO HE CO3AET 00S3aHHOCTEN IS JIUL, HE YYACTBYIOIMX B HEM B KQUeCTBE CTOPOH.
CoBMecTHBIE 00s13aTENbCTBA CYNPYTOB, €CJIM WHOE HE MPEAyCMOTPEHO B 3aKIIOYEHHOM HMU
OpayHOM JIOTOBOpPE, BO3ZHHMKAIOT TOJBKO CO JIHS TOCYIAPCTBEHHOH pPErucTpany 3aKIIOYECHUS
Opaka B opranax 3AI'C. Pa3pemiasi BOSHUKIIINH CIIOp, CyIbl HUKECTOSIIIAX WHCTAHIIUN HE YUIIN
Ha3BaHHbIC TpeOoBaHus 3akoHa. C yyeToM m3iokeHHOro CyneOHast KOJIETHs 10 TPaXIaHCKUM
nenam BepxoBHoro Cyna P® oTmeHHIa BEIHECEHHBIE 10 AETy CyAeOHBIC PEIICHUS U Onpeese-
HUSI M HalIpaBUJIa JIENI0 HA HOBOE PACCMOTPEHHUE B CyJ IEPBOM MHCTaHLMH [1].

Pa3znen umymiecTBa, HAKUTOrO CyNpyramMu BO Bpemsi Opaka, O3HadaeT IMpeKpalleHue
npaBa oOIel COBMECTHON COOCTBEHHOCTH Ha 3TO MMYIIECTBO U YCTAaHOBIIEHHE IpaBa COO-
CTBEHHOCTH Ka)XJI0I'0 U3 CyNpyroB Ha NPUHAIEKAIINE UM JBUKUMBIE U HEJBUKUMBIE BEILN.
[Ipu paznene nmMyiiecTsa AOJIM CyIPYyroB IIPU3HAIOTCS PaBHBIMU, €CJIM MHOE HE MPEAYCMOT-
peHo 6paunbiM oroBopow (1. 1 ct. 39 CK PD).
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OpnHako U3 3TOro OO0IIEro mpaBuia MPEeIyCMOTPEHbI UCKIIOYEHMS: CYyJl BIIpaBe OTCTY-
MUTH OT Hayaja paBEHCTBA JOJICH CYNpyroB B MX OOIIEM MMYILECTBE, HCXO/ U3 UHTEPECOB
HECOBEPLICHHOJETHUX J€Tel, KOTOpPhIE OCTAIOTCS MPOKMUBATH C OJHUM M3 CYyNpyroB (Kak
MpaBWIIO, C MaTepbio). Takoe OTCTYIJICHHE BO3MOXKHO U TOT/a, KOTJa OJUH U3 CYNPYroB HE
MOJIy4ajl A0XOJ0B 10 HEYBAKUTEIbHBIM IMPUYMHAM WIHM PacxojoBaj 00Ilee NMYILIECTBO Cy-
MPYroB B yiepO MHTEpecaM ceMbU. B MOMOOHBIX CUTyallMsX 3aKOHOAATENb MPU3HAET «3a-
CJTy’)KWBAIOUIMMHA BHUMAHHS» WHTEPECHI JAPYTOro Cympyra, 0l KOTOPOro B HAKUTOM HMY-
IecTBa MOXKET OBITh CyIIeCTBEHHO yBenuueHa (1. 2 cT. 39 CK PO).

[IpuBeneHHOE MONOXKEHUE 3aKOHA OTPaXKaeT MMEIOLIUE IIHPOKOE PACIIPOCTPAaHEHHUE Ha
MIPaKTUKE CUTyalluH, KOT/Ia OJIUH U3 CYNPYTOB YKIOHSETCS OT TPYAOYCTPOMCTBA U HE UMEET
COOCTBEHHBIX J10X00B 0€3 YBaXUTEJIbHBIX PUYUH, yI0BIETBOPSS CBOU NOTPEOHOCTH TOJIb-
KO 32 CUeT JI0XOJOB, MOJYYaeMBbIX JIPYTUM CYIPYTOM, HIIM pacXoayeT ollee UMYIIEeCTBO Ha
MpUOOpETeHNE TOPOTOCTOSIIEH OAEKABI M 00YyBH, JIMOO CIHMPTHBIX HANHMTKOB, HAPKOTHYE-
CKUX CPEJCTB, JIN0O Ha a3apTHBIC UTPHL [Ipu 3TOM 00CTOATENHCTBA, TO3BOJIAIONINE CYy OT-
CTYNHUTh OT Hayajla paBEHCTBA J10JIEH B 00IIEM UMYILIECTBE CYNPYTOB, TOJKHBI CYIIECTBOBAThH
Ha MOMEHT pa3peleHus Cropa o pa3jesie UMYIIECTBA, U Cy JOKECH BBISICHUTD, SIBISIFOTCS TN
MPUYMHBI HETIOIYYCHHUS IOXOJIOB OJTHUM U3 CYNPYTOB YBOKUTEIHHBIMU (yueba, HaX0XKICHHE
HAa JICYCHUH, HAX0XJICHNE HA BOCHHOH CITy>K0€ U T. 11.) WIH HEyBaXXKUTEIbHBIMU.

Onpenenenue o€l KaxI0ro U3 CympyroB CyJ NPOU3BOJIUT B UACAIbHOM BbIPA)KEHUU
(1/2, 1/3, 2/3 u T. 1.), TO €CTh TAaKUM O0OPA30M CY]I OMPEIEINISET MO0 KaXI0To U3 CYIPYyroB B
IpaBe COOCTBEHHOCTH Ha TOT WJIM MHOM BHUJ OOIIETr0 MMYIIECTBA, a 3aTEM I10 JKEJIaHUIO CyNpy-
TOB Cy/ OCYIIECTBIISIET TaK Ha3bIBAEMBIN «IIOMPEIMETHBIN pa3/ien UMYIIeCTBa, KOTOPBIi A0J-
KEH COOTBETCTBOBATh JOJI€ B MPaBe Ka)XJ0T0 U3 HUX, YCTaHABIMBas, KAKME€ KOHKPETHO JBH-
YKUMBIE UM HEABIKUMBIE BEIIY TOCTYTAIOT B €MHOINYHYIO0 COOCTBEHHOCTh KaXKJIOTO U3 HUX.

BaxxHoe mpakTHyeckoe 3HaU€HHE MMEET BOIPOC O TOM, IPEKpallaeT U PacTOPKEHUE
Opaka pexxuM 001Iell COBMECTHON COOCTBEHHOCTH Ha CYIPYXKECKOE MMYIIECTBO, TOCKOIBKY
TpeOOBaHUE O €ro paszesic MOXKET OBITh 3asBJICHO HE B MPOLECCE CYIONPOU3BOICTBA, A CITy-
cTs 6oJiee WM MeHee JUIUTEeNbHBIN nepuoj BpeMeHu. VickoBas TaBHOCTh MO TaKUM JiejaM CO-
ctaBisier Tpu roaa (m. 7 ct. 38 CK P®). Ha npaktuke cynpyru HepeaKo 3a0iTyKAar0Tcsl, To-
jaras, 4yTO MCKOBasl JaBHOCTb MCUHUCISIETCS C MOMEHTa IpeKpalleHust Opaka (IHs rocynap-
CTBEHHOM perucTpanuu pactopxenus Opaka B opranax 3AI'C), HO 3TO HE COOTBETCTBYET
neiicrBurensHocTU. [lo nenam o pazziene UMylIecTBa TeUEHUE UCKOBOW JaBHOCTH HAYMHAET-
Csl CO JIHSA, KOTJa pa3BeJeHHBIN CYNPYT y3HAT WM JOJKEH ObLI y3HATh O HAPYIICHUU CBOUX
npaB Ha ob6miee umytiecTBo (1. 2 c1. 9 CK P®, . 1 cr. 200 T'K P®, n. 19 nocranoBneHus
[Inenyma Bepxosnoro Cyna P® ot 5 Hos6ps 1998 r. Ne 15).

OmnpeneneHHble 0COOEHHOCTH MMEET pasjied MMYILECTBA CYNpPYroB, 3aKIIOYHUBIIUX 10
pEerucTpaIyy 3aKkIo4YeHns Opaka Wil yKe B TIepHOJ] CEMEHHBIX OTHOIIECHUH OpavHbIi J10r0-
Bop. Ero comepkanne permamentupyercs ctT. 42 CK P®, B cOOTBETCTBUHU ¢ KOTOpOM Opay-
HBIM JIOTOBOPOM CYIPYTH BIIPaBE U3MEHUTH MPEITyCMOTPEHHBIN 3aKOHOM PEXHM COBMECTHOM
COOCTBEHHOCTH, YCTAaHOBUTH PEKUM COBMECTHOM, JOJEBON WM pa3lAeIbHOW COOCTBEHHOCTH
Ha BCE MMYIIECTBO CYIPYTOB, Ha €r0 OT/AEIbHbIC BUIbI WIIM HAa UMYILIECTBO KaXJIOTo U3 CY-
MIPYTroB, IPUYEM OpauHbIi TOTOBOP MOXKET OBITh 3aKIIOUYEH KaK B OTHOLIEHUH UMEIOIIETOCs Y
CYNPYToB WIX y KAXIOTO U3 HUX MMYIIECTBA, TAK U B OTHOIICHHH TEX JIBIKUMBIX WIH HE-
JIBIKAMBIX BeIel, KOTOpbIe OyayT UMHU MpUOOpeTeHbl B Oymymiem. Takum oOpa3oM, riaB-
HBIA CMBICT 3aKJIIOYEHHsT OpayHOro JOroBOpa 3aKIIIOYAeTCs B MPEJOCTaBICHUH CYNpyram
BO3MOYXHOCTH MO COOCTBEHHOMY YCMOTPEHHUIO M B3aUMHOMY COIJIACHIO YCTAHOBHUTH IMPAaBO-
BOI peXUM, pacrpoCTPaHSIONIMNACSA Ha JIBMXKUMOE MIIA HEIBUKHUMOE UMYILIECTBO, KOTOPOE:

1) y’ke mpuHaJISKAIO0 CypyTraM WA OJHOMY (Ka)XIOMY) U3 HUX;

2) mpuoOpeTeHo B miepro Opaka 3a cueT OOIIMX JO0XOAO0B WM JOXOJOB OJHOTO (KaxK-
JIOTO) U3 CYNPYTOB;

3) Oyzet npuoOpeTeHo B OyayIieM CynpyraMy WId OJHUM (KaXIbIM) U3 HUX.
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OpHako Ha3BaHHOM BO3MOYKHOCTBIO COJAEpKAHUE OpPayHOro JOrOBOpa HE MCUEPIIBIBACT-
cs. B cootBetcTBUM € a03. 3 1. 1 ¢T. 42 CK PO cynpyru MoryT Takxe

4) onpenenuTsh UMYIIECTBO, MOJIEXkKAIlEe epeaade Kaxa0My U3 HUX B CIy4ae pacTop-
KeHus Opaka.

IIpuBeeHHBIN NTepeYeHb HOCUT OTKPBITBIM XapakTep, T. K. B TOH K€ HOpPME 3aKperuie-
HO, 4TO CYHpPYyTH MOTYT BKJIIOUUThH B OpauHblil JOrOBOP JH0ObIE MHBIE MOJOKEHHSI, OTHOCSIIH-
ecsl K UX UMYIIECTBEHHBIM IpaBaM U 00S3aHHOCTSIM.

CkazaHHOE ITO3BOJISIET CAEIATh CIEAYIOINE BBIBOBI.

BaknelmumM mpaBoBBIM IOCIEACTBUEM 3aKJIIOUEHHUs Opaka sBISETCS BO3HUKHOBEHUE
pexxnMa o011Iel COBMECTHOM COOCTBEHHOCTH Ha BCE UMYIIECTBO, MPUOOPETEHHOE CYyNpyTraMu
B Opake, HE3aBUCHMO OT TOTO, Ha YbU CPEJCTBA 3TO UMYIIECTBO OBLIO MPUOOPETEHO U HA Ybe
UMsl OHO ObLTO 0OPMIICHO WK 3aperucTpupoBaHo. OIHAKO JAHHBIN MPABOBOW PEKUM JICH-
CTBYET TOJIKO B CllydasX, KOTJa Cylpyrd HE YCTAaHOBWJIM HMHbIE MpaBUja B 3aKIIOYEHHOM
umu 6pagHom jorosope. Kpome toro, psin Bemieit, Ha3BaHHbIX B cT. 36 CK P®, He noctynarot
B OOIIyI0 COBMECTHYIO COOCTBEHHOCTD, a SBJISIOTCS JIMYHOU (pa3aelbHOM) COOCTBEHHOCTHIO
OJIHOTO U3 cymnpyroB. [Ipu pa3aene uMmyIecTBa J0JNHU CYNPYrOB CUMTAIOTCS PaBHBIMH, €CITU
MHOE HE YCTaHOBJIEHO B COIVIALIEHUH CTOPOH, OJTHAKO B MIPETYCMOTPEHHBIX 3aKOHOM CITydasx
CYyJl MOKET OTCTYNHThH OT Hayalla paBeHCTBA JIOJIEH.

[Tpu paccMOTpeHNH U pa3pemieHnH Jeja TI0 UCKY O PacTOpXKEHHH Opaka CynpyToB, 3aKIIO-
YHUBIIMX OpayHbIil JOTOBOP, 337a4a Cya CBOJUTCS K OMPEAETICHUIO TeX YCIOBUM OpayHOro J0ro-
BOpa, KOTOPbIE YCTAHABIMBAIOT PEXKHUM IIpaBa COOCTBEHHOCTH Ha MPHHAIJIEKAILEE UM UMYIIE-
CTBO: 00IIIEel COBMECTHOM, OOIIIei AOIeBOM WM pa3aenbHON COOCTBEHHOCTH, U MPOU3BECTH (TI0
TpeOOBaHMIO 000X CYNPYTOB WM OJJHOTO M3 HUX) Pa3zei TOro MMYIIECTBa, OTHOCUTEIBHO KO-
TOPOro B OpayHOM JIOTOBOPE CYMPYTH HE MPHIILIK K cornamieHuto. [lpu aToM paznen umyiiecTsa
U B 3TOM Cilyyae OyAyT OCYLLECTBISITHCS B COOTBETCTBUM CO CT. €T. 35-38 CK P®.
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