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HpI/IHI_II/IHBI OTIPENEISAI0T OCHOBHBIE MOJ0KEHUS, HAa KOTOPBIX MMOCTPOEHA BCA CHCTEMa YTOJIOBHOTO MPO-
necca. Hapymenune npuHImMna paccMarpiBaeTcsl Kak CyIIECTBEHHOE U BIIEUET O€3yCIOBHYIO OTMEHY
COCTaBJISIFOLINX 110 YTOJIOBHOMY €Ny IIPOLECCYaIbHbIX PELICHHH.

[IpuHIMIIBI YTOJIOBHOIO MpOLEcca, UCTOYHUKOM KOTOPBIX SIBIISIIOTCS NpaBa M CBOOOABI YEJIOBEKA U
rpakIaHuHA, 3aKperuieHs! B 1. 1 u 2 Korcturymun Poccuiickoit @enepartiu, npuasaToit B 1993 romy.

OnHUM 13 OCHOBHBIX IPUHLMIIOB YTOJIOBHOTO CYIONPOU3BOCTBA SIBJASETCS NPUHIINI HEITPUKOCHOBEH-
HOCTH WINIIA, KOTOPBIN rapanTupoBad cT. 25 Koncturymuu PO 1993 rona.

A Bcerpa nu naHHas rapaHTHs Obiia 3akperieHa B Koncrutynun? K coxxanenuro, HeT.

Tak, «HOBOpoxneHHas PecrryOmmka» B 1918 rony npunsita Koncturymmro PCDOCP, B koTOpOi, OKpHI-
JICHHAs CBOeH o0Oe10ii, B OCHOBY BCEX 3aj1a4 IOCTaBHJIa YHUUTOKEHUE BCSIKOHM IKCILTyaTalluy Yel0BeKa Yeno-
BEKOM, O€CTIOIa HOe MOJaBIeHIE IKCIUTYaTaTOPOB, YCTAHOBIIEHHE TUKTATYPhI TOPOJCKOTO M CEIBCKOTO TPO-
nerapuara U OeAHEHILEro KpecThIHCTBA, B LIEJAX MOJIHOTO nojasieHus Oypkya3uu. OCHOBBIBasICh Ha IIOCTAB-
JICHHBIX 3ajla4ax, rpaxaane PecryOnuku nmMeny npaBo Ha OecriiaTHOE, OIHOE U BCECTOPOHHEE 00pa3oBaHKe,
Ha MPOBEJICHUE MUTHHTOB U coOpannii. OHn ObutH 00s13aHbI TPyauThC: «He Tpymsimuiics na we ect!». Hu o
KaKMX MaTepHaJIbHBIX MTpaBax He ynoMuHanock. 1 Tonsko B Konctutynuun PCOCP 1937 rona rpaxnane momy-
YaroT NPaBo Ha JIMYHYIO COOCTBEHHOCTh, HA KHJIOH JOM U MOACOOHOE XO35ICTBO, IPAaBO HA HEMTPUKOCHOBEH-
HOCTB XWJIMILA U TallHy NEPENMUCKU, IIPU 3TOM KOHCTUTYLIMOHHBIM IIPAaBOM HA KWJIHILE T'PaKAaHEe HAJCICHbB
He OBLIH.
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A yxe B Koncturynun PCOCP 1978 rona, xak u B Koncrutynuun CCCP 1977 rona, rpakjaHe Mojry4aroT
MIPaBoO Ha XKHJIMIIE, KOTOPOe 00eCeYnBaeTCsi O0IECTBEHHBIM KOHTPOJIEM IO CIPaBEJTUBOMY paclpeaeICHUI0
kuoi romansto. I'paxmanam PCOCP u CCCP Takke rapaHTHpOBajiach HEPUKOCHOBEHHOCTH JKUJIHIIA.

B 1992 rony B KoHcTuTyuuio OblM BHECEHBI M3MEHEHMS U YK€ MPaBO HA KUJIMIIE, KOTOPOE I0-
MIPEeKHEMY HENPUKOCHOBEHHO, CTAJ0 00ECIeUnBAThCS IyTEM MTPEOCTaBICHHS KUIIBIX IIOMELICHUI Ha yCIIo-
BHSX HaiiMa, apeH[IbI IN00 IMyTeM MPHOOpPETeHNS WIIN CTPOUTENhCTBA. HO O clipaBeTMBOM pacrnpeneieHnn
YKUJION IIJIOLIaiN peub yKe He A,

B Konctutynuu PO 1993 roma B 1. 2 yKa3aHo, YTO «...KaXIbIA TPpaKIaHUH UMEET MIPaBO HA KUJIHIIE,
Y HUKTO HE MOXKET OBITh MPOHM3BOJIBHO JIUIICH KUIUIIA W JKAJIHIIE HETPUKOCHOBEHHO, IIPH 3TOM HHUKTO HE
BIIpaBe NMPOHUKATH B KHUJIUIIE MPOTHB BOJIM MPOKUBAIOLINX B HEM JIMI MHAY€E KaK B CIIy4asiX, yCTAaHOBJIEHHBIX
(henepanbHBIM 3aKOHOM, MJTH HA OCHOBAaHUH CyA€OHOTO PELICHHUS. . ».

IIpu sTom B nepuon ¢ 1993 rona ¢ momenTa npunstuss Koncturyuuu PO u BIIOTh 10 BCTYIUIEHUS B 3aKOH-
Hy10 cuity HelHe aeiictBytomiero YIIK PO, to ects o 01.07.2002 roaa, BbleMKa IPOU3BOIUIACE JIMIIIb HA OCHOBA-
HUHM TIOCTAHOBJIEHHS CJIEI0BATEN M OHA He TpeOoBajia CaHKIMH MPOKYpopa, a BOT JUIs TPOU3BOJICTBA OOBICKA CaHK-
st IPOKypopa yrke Tpeboanack. TakuM 00pa3oM, B BBIIIEYKa3aHHBIN TIEPHOJT CIICJICTBEHHBIC ISHCTBUS TPOM3BO-
JMITUCH C COOITIOIEHNEM YTOJIOBHO-IIPOLIECCYAILHOTO 3aKOHA, HO C HAPYILIEHHEM KOHCTHTYLIMOHHBIX MPaB IpaKIaH.

CaMo MOHSATHE <GKUIIHIIE) OIPEIeNIeHO KaK B YTOJIIOBHO-IIpoIlecCyalbHOM Kojiekce P®, Tak u B Yro-
JIOBHOM Koziekce PD. MHorue mpaBoBebl, paccMaTpuBasi BONMPOCH! O TIOHSATHH «KFITHIIA», 00paIiamTcs K
koMMeHTapusaM cT. 139 YK P®. Onnako, MOHATHE «OKWINIIE» JOCTATOYHO MOJHO PACKPBITO HMEHHO B YTO-
JIOBHO-TIPOIIECCYAIbHOM KOJIEKCE, KOTOPBIH OMpeeseT NOPSA0K YTOJIOBHOTO CY/IOTIPOU3BOCTBA U SBISETCS
00s13aTeNbHBIM IS CIIEZI0OBATENs, JI03HABATES, OpraHa JJO3HAHUS U Cy/a.

Wrak, )xniuiie — 3To MHANBUIYaIbHBIN KUJIOH JJOM ¢ BXOAAIIMMY B HETO KUJIBIMHU U HEKWIJIBIMH ITOMe-
MIEHUSMU, JKIJIOC TIOMEIICHUE He3aBUCUMO OT (hOpM COOCTBEHHOCTH, BXOIAIICE B KHMIION (POHIT M HCIIONB3Ye-
MO€ IS TOCTOSTHHOTO MJIM BPEMEHHOTO MTPOXKUBAHUS, & paBHO WHOE MTOMEIICHHE WITH CTPOCHUE, HE BXOJISIIIee
B JKHJIMIIHBIA (DOH[, HO UCTIONB3yeMOe JJIsl BDEMEHHOTO MPOKUBAHHUSI.

[Ipu mpon3BOICTBE OMPEAETICHHBIX CIEACTBEHHBIX JIEHCTBHIA, TAKMX KaK BIEMKa IPEIMETOB, TOKyMEH-
TOB, OOBICK, KOTOPbIE HEOOXO MO TIPOBECTH B JKWIIHIIE, TPEOYeTCsl pa3pelieHus Cy/ia, 9TO 3aKpeIUIeHO KaK B
cT. 25 Konctutyuuu PO, Tak u B u. 1 c1. 165 YIIK P®. A BOT mjst ocMOTpa JKUIUIIA, YTO TOApPa3yMeBaeT Mo
€000 — 0OCMOTp MecTa MPOUCIICCTBHUS (B JKHIIUIIE), PEIICHHE Cyla MOXET IMOTPeOOBaThCS TOIBKO TMPH OT-
CYTCTBHUU COIVIACHS MPOKUBAIOIIUX B HEM JIML. OTHAKO MHEHHSI FOPHUCTOB O MOHATHH «IIPOKUBAIOLINE JTULA»
pacxoasTcs, 1 MHOTHE, B TOM YHCIIE CJeI0BaTed M J03HABaTeNH, «IIPOKUBAHNE JIUIQ» MPUPABHUBAIOT K
«pEeTHCTpalny JUIay. MHOTHE CIenoBaTeln U JO3HABATEN!, TPUOBIB HA OCMOTP MECTa MPOUCIIECTBHS, KO-
TOPBII HEOOXOAMMO MPOBECTH B JKWIUILE, U BBISICHHUB, YTO B KBAPTHPE HEKOTOPOE BPEMs MPOKUBAIOT JIMLA
(coOCTBEHHO, B OTHOLICHUHU KOTOPBIX M COBEPILECHO MPECTYIICHHE), KOTOPbIE HE UMEIOT PErHCTPAlluy B YKa-
3aHHOM XHUIIHIIE, He UMEIOT HUKAKMX JOTOBOPOB 00 apeH/Ie KUIIbS, He MMOMyJaloT COTIIache Y TaHHBIX JIUI] Ha
OCMOTP M OTKa3bIBaIOTCS IPOU3BOIUTH OCMOTp 0e3 cynebHoro pemreHus. lanHHoe MHEHNE U PEILICHHS CIIEN0-
BaTessl U 103HaBaTelsl (paKTHUECKH YIIeMISIeT KOHCTUTYIIHOHHOE MTPaBO TAKUX «ITPOKUBAIOIIUX JIAI.

KonctuTymonHble mpaBa M CBOOOBI YeITOBEKa HEOTUYKIAeMbI M MIPUHAJIEKAT KAXKIOMY OT POXKIIe-
HUS, U TOT YeJIOBEK, KOTOPBIH 3aKOHHO HAaXOAUTCsl Ha Tepputopun PD, numeet nmpaBo cBOOOJHO BHIOUPATH Me-
CTO MPEOBIBAHUS U KUTEIHCTBA.

KoHCTUTYLMOHHBIMU MpaBaMK HAAENEH KaKIbli rpaxaanud PO, u mosToMy cienoBaresisiM, 103HaBa-
TEJSIM M OpraHaM JI03HaHUS HeJb3sl 3a0bIBaTh U O TpaskAaHax, KOTOPbIE B CHITY CIOKHMBIIMXCS OOCTOSTENbCTB
«IpHOOpEN» CTaTyC «IUIo 03 orpeaeeHHOro Mecta )xuTenbctBa (BOMK)».

YKka3aHHBIE TpaKaHe JIJIsl BpEMEHHOTO CBOETO MPOXKUBAHUS MOTYT BBIOPATh U MOJBAIEHBIE TIOMETIIEHUS
KHJIBIX JIOMOB, 3a0pOIICHHBIE TOCTPOIKH, TIOMEIICHUSI U COOPYKEHUSI, KOTOpbIE OHM TaK MM MHaue 00opy-
IYIOT Kak cBO€ kuiibe. COOTBETCTBEHHO, BTOPYKEHHE B TAKOE «OKHUITUINE)» TOXKE JOJDKHO COOTBETCTBOBATH HOP-
maMm Korcrurynmu PO n VIIK PD, a uMeHHO: 0CMOTp KUIIAIIIA C COTTIACHS MTPOKUBAIOIINX, BRIEMKA U OOBICK
Ha OCHOBaHMH Cy[ACOHOTO PELICHUSI.

3akoHO/aTeeM ObUT IPEAYCMOTPEH M TOT CIy4aid, KOra oObICK U BBIEMKY B JKHJIHIIE HEOOXOAUMO ITPO-
BecTH 0Oe30TIaraTenbHo, a y CIIe[0BaTeNs U JI03HABATEIS MPOCTO HET BPEMEHH ISl OOpaIeHus B CyJ C XO/a-
TA{CTBOM O MTPOM3BOICTBE OOBICKA (BBIEMKH) B JKMIIMILE, TO coracHo 4. 5 cT. 165 VIIK P® stu cnencrBeHHbIe
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JEWCTBHS ITPOBOASTCSI HA OCHOBAaHUM ITOCTAHOBJICHUS cieqoBarels (o3HaBaress). CrenoBaress (103HaBaTelNb)
MocJyie TPOU3BOCTBA OOBICKA MITH BHIEMKH B JKHITUILE B 00513aTEIBHOM MOPSIJIKE B TEUEHHE 3 CYTOK YBEIOMIISICT
00 3TOM IIPOKYpOpa U Cy ¥ IPEIOCTABIISACT sl IPU3HAHUS €T0 AEHCTBUI 3aKOHHBIMU KOIIUH IIOCTAHOBJICHUS O
MIPOM3BOJICTBE OOBICKA MIIM BBIEMKH, HETEPILIIMX OTJIAraresIbCTB, U MPOTOKOJI CaMOT0 OOBICKA (BBIEMKH).

Taxum 006pazoM, KOHCTUTYLIMOHHBIE NTpaBa rpakJaH Ha HEIMPHUKOCHOBEHHOCTD KWJIMIIA HE HAPYyIIAoT-
Csl, T.K. 3aKOHHOCTb 1 00OCHOBAaHHOCTb IIPOM3BEICHHBIX CJICACTBEHHBIX ACHCTBUN BCEe paBHO OydyT IpU3Ha-
BaThCsI TOJIBKO CYJIOM.

Takoke perenue cyna TpeOyeTcst 1 IpU 0TKa3e B Jlade COriacusi Ha OCMOTpP MeCTa IPOUCIICCTBUS (eciu
MECTOM INPOUCILIECTBUS ABJISETCS KUIIMIIE) JIUL, IPOXKUBAIOIINX B JKWINILE, U CIeJ0BaTeNb (J03HABaTelb) B
LEJIIX CBOEBPEMEHHOHN (prKcayy, COXpaHHOCTH M HEYTPaThl CICAOB M NPEAMETOB MPECTYIMIICHUS! BHIHOCUT
MOTUBHUPOBAHHOE MIOCTAHOBJIEHUE O MPOU3BOACTBE HETEPIISILErO OTIAraTesIbcTBa OCMOTPA MECTa IPOUCIIIE-
CTBHS B JKUJIOM ITOMEILIEHUH.

OnHako, BO3HUKAET BOIPOC O TOM, KaK MOCTYIHUTD CIEI0BATENI0, €CIIU U3 KUIUILA UACT cnenuduye-
CKUI TpyNHBIH 3anax? B maHHOM ciydae paspelieHHe Ha OCMOTp Tpyra He TpeOyercs, T.K. 3TO OTACIBHOE
CJICICTBEHHOE JICHCTBHUE, a Pa3pelIeHHe Ha OCMOTP MeCTa IPOMCHIECTBUS (PKWIIMILA) OIY4UTh yXKE HE Y KOTO.
B VIIK P® 06 3ToM HUYero He cka3aHO, HO KOHCTUTYLMOHHOE NPaBO HA HEIPUKOCHOBEHHOCTD KUJIHIIA Ha-
pyuieHo He OyZeT, ecliv CIe0BaTelNb, BCKPHIB XKITUINE, IPOU3BEAET OCMOTP B CBA3H C TE€M, YTO KOHCTUTYIIH-
OHHBIMHY ITpaBaMHM HaJEJICH TPAXKAAHNH, a HE TPYTI.

[TonBoas UTOTH, OTMETHM, YTO HOBBIMHU SIBJISIFOTCS CIIETYIOIINE TIOJIOKEHUS U PE3yNbTaThl: MPOBEJICH
CpaBHHTENBHO-TIpaBoBO# aHanu3 HopM Koncrutynnn PCOCP, Konctutyun PO, YronoBHo-nporieccyanbHO-
ro xogexca PCOCP u YromoBHO-TpolieccyanbHOTO Kojiekca PD, Ha 0CHOBaHWU KOTOPOTO CPOPMYITHUPOBAHBI
MIPEIOKEHUS IO COBEPILIEHCTBOBAHUIO YTOJOBHO-IPOLIECCYAIbHOTO 3aKOHA B OTHOIIEHUH JIMI, UMEIOLIUX
ONpeIeNICHHBIN COLMANIBHBIN cTaTycC.
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